
EVERY
HOUR.

The Harvey Spirit was built
by Eastern Shipyard for
Harvey Gulf Marine. It has 
two GE main propulsion 
diesel engines, three 
Cummins KTA38M2 diesel
engines and three Cummins
425KV generators.

Call Cummins Mid-South at 800-359-4830
for more information or visit our website at

www.midsouth.cummins.com
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November-December 2009

Executive Achievement
Foss Maritime’s Gary Faber

Wanted: Shortsea Shipping
Dead or Alive?

Marine Coatings
Hull Protection Defined
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Congress, including important new 
protections from crime for passengers 
on cruise ships, fishing vessel safety 
enhancements, reform of the Coast 
Guard marine safety program, and a 
mandate for double-hull-equivalent 
protection for vessel bunker tanks to 
avoid oil spills like the Cosco Busan 
incident in San Francisco.  

Following the Senate’s refusal to 
adopt the Cummings Amendment to 
temporarily provide DoD-embarked 
security teams on U.S.-flag vessels on 
high-risk transits, the House adopted 
a limitation-of-liability provision to 
protect seafarers from lawsuits aris-
ing from actions taken to combat 
piracy. Other new provisions in the bill 
included legislation addressing Coast 
Guard acquisition reform, authoriza-
tion of a new $153 million Great Lakes 
icebreaker, a maritime workforce-de-
velopment grant program, extension of 
the small commercial vessel exemption 
from the EPA’s vessel general permit, 
and a new congressional appointment 
process for the Coast Guard Academy.  

Additionally, on November 2, 
2009, the National Transportation 
Safety Board (NTSB) issued its report 
on the sinking of the Alaska Ranger. 
The report offers a sober reminder of 
the need for legislative provisions to 
improve fishing vessel safety and em-
phasizes that the repeated recommen-
dations of the NTSB and the Coast 
Guard for legislation requiring inspec-
tion of fishing vessels and licensing 
of operators have gone unheeded by 
Congress for decades.  

CBP Sparks Controversy Over 
Jones Act Interpretation
On September 15, 2009, CBP with-
drew a controversial notice that it had 
issued on July 17, 2009, announcing 
its intent to modify interpretation of 
the meaning of vessel “equipment” 
in the coastwise trade. In summary, 
under a line of interpretive rulings, 
foreign-flag vessels could perform 
certain operations, e.g., pipe-laying 
and other repair and undersea con-

struction work, without running afoul 
of the Jones Act’s prohibition on the 
transportation of merchandise in the 
coastwise trade by unqualified vessels. 
Responses to the July 2009 notice 
highlighted deep divisions within the 
offshore community and sparked 
divergent comments.  

The Offshore Marine Services As-
sociation (“OMSA”) and its coast-
wise-qualified vessel operators hailed 
the July 2009 CBP notice as promis-
ing to restore cabotage protections to 
U.S.-flag interests. OMSA criticized 
the decisions that CBP proposed to 
modify as inconsistent with the Jones 
Act and contributing to unwarranted 
intrusions by foreign-flag vessels into 
the coastwise trade. 

Contrarily, the American Petro-
leum Institute (“API”) and its allies 
criticized the July 2009 CBP notice as 
overturning decades of agency rulings 
without providing a reasoned expla-
nation or affording adequate time to 
respond to such a major change. They 
highlighted the injustice of overturn-
ing rulings upon which good faith 
commercial commitments had been 
made.  Additionally, they identified 
operational safety and practical con-
siderations, e.g., the lack of qualified 
coastwise vessels to perform the work. 

Faced with such conflicting com-
ments, CBP apparently thought that 
discretion was the better part of valor 
and withdrew its July 2009 notice. 
The agency promised, however, to is-
sue a new notice in the “near future,” 
thereby signaling that it was not aban-
doning its proposal. It appears likely 
that CBP will take into account the 
comments it received, conduct further 
research on the issues to bolster its le-
gal position, and issue a new proposal 
to address critics’ concerns.  

Federal Court Reverses 
Seabulk Trader Decision
On August 21, 2009, the Fourth Cir-
cuit reversed a lower court ruling that 
had overturned a Coast Guard deci-
sion to issue a coastwise endorsement 

for the Seabulk Trader. After shipyard 
work was preformed on the vessel in 
China, the Shipbuilders Council chal-
lenged the vessel’s coastwise endorse-
ment in federal court. The lower court 
ruled the agency’s decision unlawful 
and rejected the Coast Guard’s inter-
pretation and application of its own 
regulations as unpersuasive.

The Coast Guard appealed the 
lower court’s decision and the Fourth 
Circuit agreed with the agency, 
holding that its interpretation of its 
own regulations warranted deference 
because it “offers a holistic vision of 
the regulation that gives effect to its 
provisions, and the Coast Guard’s 
interpretation comports with the plain 
language of the regulatory and statu-
tory schemes.” This ruling is the most 
significant of the recent court chal-
lenges to the Coast Guard’s decisions 
regarding foreign shipyard work for 
coastwise-qualified vessels, coming as 
it does from a federal court of appeals, 
and strengthens the agency’s position 
by according it greater discretion.

Outlook
Hidden behind the headlines, all 
three branches of the federal govern-
ment are working through important 
maritime issues. Maritime executives 
should keep a careful eye to “weath-
er” as the signs point to even more 
important developments ahead. 

Larry Kiern is a 
partner at Winston 
& Strawn LLP, an 
international law firm 
of 900 lawyers. His 
practice concentrates 
on maritime issues, 
including legislative, 

regulatory, and litigation matters. Be-
fore joining Winston & Strawn, he was 
a Captain and law specialist in the 
U.S. Coast Guard who served as the 
Legislative Counsel and Deputy Chief 
of the Coast Guard’s Congressional 
Affairs Office.
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